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STATEMENT OF THE | SSUE

The issue in this case is whether Respondent, Jose Ani bal
Cruz, MD., conmtted the violations alleged in an
Adm ni strative Conplaint filed by Petitioner, the Departnent of
Heal t h, on Decenber 30, 2002, and, if so, what disciplinary
action shoul d be taken agai nst him

PRELI M NARY STATEMENT

On or about Decenmber 30, 2002, the Departnent of Health
filed a four-count Adm nistrative Conplaint agai nst Jose Ani bal
Cruz, MD., a Florida-licensed physician, before the Board of
Medi cine. On or about January 8, 2003, Dr. Cruz, through
counsel, mailed a Request for Formal Hearing, indicating that he
disputed all material facts alleged in the Adm nistrative
Conpl ai nt, except those pertaining to jurisdiction and
licensure, and requesting a formal adm nistrative hearing
pursuant to Section 120.569(2)(a), Florida Statutes (2002). On
January 9, 2003, the nmatter was filed with the Division of
Adm ni strative Hearings, with a request that the case be
assigned to an adm nistrative |aw judge. The matter was
desi gnat ed DOAH Case No. 03-0056PL, was initially assigned to
Adm ni strative Law Judge Cl aude B. Arrington, and was | ater
transferred to the undersigned.

The final hearing was schedul ed by Notice of Hearing

entered January 24, 2003, for April 10 and 11, 2003. Shortly



bef ore commencenent of the final hearing, Petitioner Filed
Petitioner's Mdtion to Preclude Respondent's Testinony or Mtion
in Limne, along with a Menorandumin Support of Mtion to
Preclude or Motion in Limine. |In this Mdtion Petitioner sought
an order prohibiting Respondent fromtestifying at the final
hearing due to the assertion of his right to remain silent,
guaranteed by the Fifth Amendnent to the United States
Constitution, and Article I, Section 9 of the Florida
Constitution (hereinafter referred to as the "Fifth Anmendnent
Privilege" or "Privilege"), on sonme, but not all, of the
guestions posed by Petitioner during the portion of Respondent's
deposition taken on March 25, 2003. Petitioner sought the

precl usion of Respondent's testinony as a sanction, relying upon
Fl orida Adm nistrative Code Rule 28-106. 206.

When the final hearing comenced on April 10, 2003, it was
al so |l earned that Petitioner would require additional tine to
pursue di scovery due to the fact that Respondent had provi ded
new y di scovered nmedical records pertinent to this case just
bef ore the comencenent of the hearing. The delay in the
conpletion of the final hearing created an opportunity: (1) to
revi ew each of the questions for which Respondent had asserted a
Fifth Amendnent Privilege during his deposition and determ ne
whet her the Privilege was properly asserted; (2) to give

Petitioner an opportunity to have Respondent answer any



gquestions for which the Fifth Amendnent Privilege was inproperly
asserted; and (3) to then decide whether any sanctions should be
i nposed on Respondent.

The March 25, 2003, portion of Respondent's deposition was
reviewed and, on April 18, 2003, an Order Concerning
Petitioner's Mdtion to Preclude Respondent's Testinony or Mtion
in Limne was entered. In this Oder, the parties were inforned
of the legal conclusions® reached by the undersigned concerning a
respondent's right to assert a Fifth Amendnent Privil ege in
adm ni strative proceedi ngs, the specific questions for which
Respondent had asserted the Fifth Amendnent Privil ege were
identified, and, based upon the |egal conclusions explained in
the Order, the Respondent was inforned that he nust answer the
questions or, if he refused to do so, "appropriate sanctions my
be inposed.” A ruling on Petitioner's Mtion to Preclude
Respondent's Testinony or Mdtion in Limne was reserved until
Respondent had had an opportunity to respond to the questions
for which the Fifth Amendnent Privilege had been asserted and
any reasonable follow up questions by Petitioner.?

In response to the April 18, 2003, Order Respondent filed
Respondent's Motion for Stay Regarding the April 18, 2003 Order
Concerning Petitioner's Mtion to Preclude Respondent's
Testinmony or Motion in Limne. Respondent represented that he

intended to file an interlocutory appeal of the April 18, 20083,



Order and, therefore, requested that the case be stayed pending
t hat appeal. Petitioner filed Petitioner's Response to
Respondent's Modtion for Stay Regarding the April 18, 2003, Order
i ndicating that Petitioner had no objection to a stay of those
matters which were directly inpacted by the Oder.

On April 30, 2003, an Order Granting, in Part, Respondent's
Motion for Stay was entered. The Modtion was granted "to the
extent agreed to by Petitioner.” On Septenber 26, 2003, the
District Court of Appeal of Florida, Third D strict, issued an
order denying Respondent's petition for wit of certiorari.

After receiving input fromthe parties, an Anended Notice
of Hearing was entered scheduling the remai nder of the final
hearing for January 28 and 29, 2004.

Prior to the cormmencenent of the final hearing, officia
recognition was taken of Florida Adm nistrative Code Rul es 59R-
8.001 (Rev. 6/97), 64B8-8.001 (Rev. 5/98, Rev. 2/00, and
Rev. 2.01), and 64B8-9.008, and Section 458.329, Florida
St at ut es.

At the final hearing Petitioner presented the testinony of
Herb Graner, MR, Janes Wight, Luis Villa, Martha Garci a,
Mercedes Morel, Mchele Flores, and Jose A Ml endez.
Petitioner's Exhibits 1 through 9 were admtted. Petitioner's
exhibits included the deposition testinony of Oscar Santa Mari a,

taken August 17, 2001, and the deposition testinony of George



Joseph, M D. Respondent presented the testinony of MR
Fanci sco J. Pages, M D.; Aurora Thonmas; Ms. Mrrel; Lyudmla
Litvinova; Ceroge E. Lopez; Julian Nodarse, MD.; and
Ms. Flores. Respondent's Exhibits 1 through 3, 5 through 8, and
12 through 19 were admtted. Respondent's exhibits included the
deposition testi nony of Manuel Dom nguez, M D., taken April 7,
2003; the deposition testinony of Dr. Joseph, taken March 14,
2003; the deposition testinony of Daisy Quintanilla, taken
April 24, 2003; and the deposition testinony of Diana Baralt,
M D., taken Aril 24, 2003. Respondent's Exhibit 4 was narked
for identification purposes, but not offered. Respondent’s
Exhibits 9 through 11 were proffered. Finally, four Joint
Exhibits were admtted, including the deposition testinony of
M. Villa, taken March 27, 2003.

Respondent al so intended to offer the testinony of several
Wi t nesses who, it was concluded, would provide testinony
cunmul ative to some of Respondent's w tnesses who did testify.
Rat her than require that these wi tnesses appear, Respondent made
a proffer of their testinony which, it was agreed, would be
treated as if they had actually testified.

At the conclusion of the final hearing of this matter, it
was agreed that all exhibits filed in this matter woul d be
consi dered confidential due to the inclusion of patient

identifying information. All of those exhibits, which will be



rel eased to Petitioner with this Recommended Order, have been
treated as confidential by the Division of Adm nistrative
Heari ngs and have not been di scl osed.

The two-vol une Transcript of the portion of the final
heari ng conducted on April 10 and 11, 2003, was filed on
Decenber 1, 2003, and the one-volune Transcript of the portion
of the final hearing conducted on January 28, 2004, was filed on
March 8, 2004. The parties, pursuant to agreenent, therefore,
had until March 19, 2004, to file proposed recommended orders.
Both parties tinmely filed Proposed Recomrended Orders, which
have been fully considered in entering this Recormended Order.

FI NDI NGS OF FACT

A. The Parti es.

1. Petitioner, the Departnent of Health (hereinafter
referred to as the "Departnent”), is the agency of the State of
Florida charged with the responsibility for the investigation
and prosecution of conplaints involving physicians |Iicensed to
practice in Florida.

2. Respondent, Jose Anibal Cruz, MD., is, and was at the
times material to this matter, a physician |icensed to practice
medi cine in Florida, having been licensed in Florida since 1975.

H s |icense nunber is 0025019.



3. Dr. Cruz received his nedical degree in Cctober 1967.
He has been practicing nedicine for a period of 36 years,
including his tine in training.

4. During his career, Dr. Cruz has served as Chief of
Ceriatric Psychiatry at South Shore Hospital, Mam, Florida,
and as Medical Director of the Psychiatric Qut-Patient
Rehabilitation Programw th South Shore Hospital and the
University of Mam.

B. Dr. Cruz's Practice.

5. At the tinmes material to this matter, Dr. Cruz
specialized in the practice of general psychiatry.?

6. At the times material to this matter, Dr. Cruz
mai nt ai ned an office at either 8740 North Kendall Drive, Man,
Florida, or 1540 Washi ngton Avenue, M am Beach, Florida.?*

C. Patient M R

7. On or about January 4, 1994, Dr. Cruz began providi ng
care to MR, a female, who was born on May 21, 1962. \Wen she
began seeing Dr. Cruz for treatnment, she was 31 years of age.
When M R discontinued receiving treatnment fromDr. Cruz on or
about August 16, 2001, she was 39 years of age.

8. Wien MR first presented to Dr. Cruz, she had a
hi story of bipolar disorder and nmani c-depressive disorder. MR

was consi dered di sabl ed due to her bipolar disorder. She



conpl ai ned of synptons indicative of depression. Dr. Cruz
di agnosed MR w th manic-depressive illness, in remssion.

9. Dr. Cruz treated MR for manic-depression from January
1994 until August 2001, seeing her at |east once a nonth for
phar macol ogi cal managenent® and brief reality-oriented therapy
sessi ons.

10. Fromthe beginning of Dr. Cruz's treatnent of MR, he
began maki ng i nappropriate, flirtatious conments to her,
i ncl udi ng comments about her hair and physical appearance.

11. Dr. Cruz also began to hug MR and on several
occasi ons, he becane sexually aroused to a point where MR
could feel his erect penis.

12. Dr. Cruz eventually began to ask MR to bring him
pi ctures of herself wearing a bathing suit or in the nude.

13. After Dr. Cruz noved his office to the Mam Beach
| ocation, Dr. Cruz began to masturbate in front of MR during
her visits.

14. Eventually, Dr. Cruz asked MR to performoral sex on
hi m during her visits, a request that she obeyed.

15. On five occasions, Dr. Cruz hospitalized MR in the
psychiatric unit at Cedars Medical Center (hereinafter referred
to as the "Psychiatric Unit"), where Dr. Cruz regularly

performed rounds.



16. Patients in the Psychiatric Unit were nonitored on a
regul ar basis. Staff conducted rounds with each patient at 15-
mnute intervals, beginning on the hour. The nursing station
al so had an audi o nonitoring system which allowed the nurses to
listen in on a patient's room Only one room could be nonitored
at a time, however.®

17. \When a physician was with a patient in the Psychiatric
Unit, staff generally would not interrupt the physician,
al t hough the door to the patient's roomwas usually left open in
case the physician has any difficulty with the patient.

18. Each patient in the Psychiatric Unit had a private
room with a private bathroom There was a door on the room and
t he bathroom but neither could be |ocked fromthe inside. If a
patient was in the bathroom when staff nade rounds, staff would
knock on the door, but not open it if the patient responded.

19. During sonme of the tines when MR was hospitalized in
the Psychiatric Unit, Dr. Cruz would tel ephone her, tell her
when he woul d be naking rounds, and tell her to be in the shower
bat hi ng when he arrived. She would conmply with his directions
and when he arrived, he would enter the bathroom where he woul d
mast ur bate whil e watching MR bat hing.

20. Dr. Cruz would also masturbate in front of MR while
visiting her in the Psychiatric Unit at tinmes other than when

she was instructed to be in the shower.
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21. Dr. Cruz's inappropriate behavior eventually
progressed to having sexual intercourse wth MR Dr. Cuz, in
order to facilitate their sexual relationship, told MR to
start coming in as the last patient of the day.’ After her
appoi ntnent, MR would | eave the office, Dr. Cruz would pick
her up around the corner fromthe office, and he would take her
to the Starlite East Mdtel (hereinafter referred to as the
"Starlite").

22. On other occasions, Dr. Cruz would have MR wait for
himat a Wnn-Di xie grocery store (hereinafter referred to as
the "Grocery Store") located on Northwest 12th Avenue, close to
Cedars Medical Center. On these occasions, Dr. Cruz would pick
up MR and take her to the Starlite.

23. The Starlite, |located at 135 Southwest 8th Street,
Mam, Florida, is a notel where roons may be rented by the hour
or longer periods of tine, including overnight. Geater than
three-fourths of the Starlite's guests rent by the hour.

24. On those occasions when Dr. Cruz took MR to the
Starlite, he would usually park his car in the notel parking
| ot, leave her in his car, register for a room using a
fictitious name,® and then park his car nearer the room

25. Wile at the Starlite, Dr. Cruz and MR woul d engage

in sexual intercourse.
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26. On one occasion, after engaging in sexual intercourse
at the Starlite, Dr. Cruz gave MR two twenty-dollar bills
which he told her to use to buy herself something.® MR
decl i ned taking the noney.

27. Dr. Cruz. engaged in sexual intercourse with MR on
as many as 25 to 30 occasi ons.

D. Surveillance of Dr. Cruz and MR

28. At sone tine during 2001, MR confessed her sexual
relationship wwth Dr. Cruz to a friend, who suggested that what
Dr. Cruz was doing was wong and that she should sue him MR
took her friend' s advice, selected a law firmout of the phone
book, and contacted an attorney.

29. After telling the attorney about her sexual
relationship with Dr. Cruz, the attorney hired a private
i nvestigator to conduct video surveillance of MR and Dr. Cruz.

30. The private investigator arranged a neeting with MR
during August 2001 to discuss the surveillance. MR net with
two investigators and di scussed her relationship with Dr. Cruz
and their routine. It was decided that a rendezvous woul d be
arranged with Dr. Cruz on August 16, 2001, a date on which MR
had an appointnent to see Dr. Cruz to renew a nedication
prescription. It was expected that MR would | eave the office
and that Dr. Cruz woul d then pick her up around the corner and

take her to the Starlite.
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31. The investigators were positioned outside Dr. Cruz's
of fice on August 16, 2001, at the tinme of her appointnent.

Dr. Cruz, however, told MR to tel ephone himlater to make
arrangenents to nmeet the follow ng day, instead of going to the
Starlite the day of her appointnent. Wen she told him she did
not have any minutes on her cellular telephone,!® Dr. Cruz, as he
often had before, gave her $50.00 to purchase mnutes to be used
on the phone. !

32. Upon leaving the office, MR went to a nearby store
where she purchased cellul ar tel ephone mnutes. One of the
private investigators, who was expecting MR to be picked up by
Dr. Cruz and was, therefore, watching the office that day,
followed MR  Wen he saw her go into the store, he foll owed
her in. The investigator approached MR and she told himthat
Dr. Cruz had told her that he could not take her to the Starlite
t hat day.

33. MR and the investigator left the store and went to
| unch, where they were joined by the second investigator. Wile
at lunch, Dr. Cruz called MR on her cellular phone and told
her that he would pick her up at the Grocery Store the foll ow ng
day, August 17, 2001.%2

34. After the tel ephone call with Dr. Cruz ended, MR
informed the investigators that she had agreed to be picked up

the following day at the Gocery Store.
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35. On August 17, 2001, the two investigators positioned
thensel ves in the Grocery Store parking |ot where they could see
MR, who was sitting on a bench in front of the store. They
video recorded MR giving a prearranged signal when Dr. Cruz
first entered the parking |l ot, stopping to pick up MR, and
then left. The investigators lost Dr. Cruz in traffic, so they
went directly to the Starlite, where they next recorded
Dr. Cruz's autonmobile, with Dr. Cuz and MR in it, entering
the parking |ot.

36. Upon arriving at the Starlite, Dr. Cruz parked his
car, leaving MR init, and proceeded to the office. Upon
returning fromthe office, getting into his car, starting the
engi ne, and placing the car in reverse, the investigators drove
up behind his car, blocking his exit. One of the investigators
went to the passenger side of Dr. Cruz's car, took MR out, and

13

then put her in the investigators' car, ™ and they then departed.

E. The Departnent's Administrative Conplaint and
Dr. Cruz's Request for Hearing

37. On Decenber 30, 2002, after investigating MR 's
al l egations, the Departnent filed a four-count Adm nistrative
Conpl aint against Dr. Cruz alleging that he had: (a) exercised
influence within a patient-physician relationship for purposes
of engaging a patient in sexual activity in violation of Section

458.331(1)(j), Florida Statutes (Count One); (b) violated the
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express prohibition agai nst sexual m sconduct set out in Section
458. 329, Florida Statutes, and Florida Adm nistrative Code Rul e
64B8-9. 008 (Count Two); (c) failed to practice nedicine with
that |evel of care, skill, and treatnent which is recogni zed by
a reasonably prudent simlar physician as being acceptabl e under
simlar conditions in violation of Section 458.331(1)(t),
Florida Statutes (Count Three); and (d) failed to keep witten
medi cal records justifying the course of treatnment of MR, in
that his notes are partially illegible and/or are cursory and
generic, in violation of Section 458.331(1)(n), Florida Statutes
(Count Four).

38. On or about January 8, 2003, Dr. Cruz, through
counsel, mailed a Request for Formal Hearing to the Departnent,
indicating that he disputed all material facts alleged in the
Adm ni strative Conplaint, except those pertaining to
jurisdiction and |licensure, and requesting a fornal
adm ni strative hearing pursuant to Section 120.569(2)(a),
Florida Statutes (2002).

39. On January 9, 2003, the nmatter was filed with the
Division of Admnistrative Hearings, with a request that the
case be assigned to an adm nistrative |aw judge. The matter was
desi gnat ed DOAH Case No. 03-0056PL, was initially assigned to
Adm ni strative Law Judge Cl aude B. Arrington, and was | ater

transferred to the undersigned.

15



F. Counts One through Three; Sexual M sconduct.

40. The first three counts of the Adm nistrative Conpl ai nt
are specifically alleged to be based upon the follow ng facts:
a. Demanded oral sex from Patient MR
under threat of w thholding her

prescriptions;

b. Engaged in sexual intercourse with
Patient MR ;

c. Masturbated in Patient MR 's presence;

d. Invited Patient MR to engage in sexua
relations wwth himand a third party;

e. Asked for naked photographs of Patient
M R.; and/or

f. Goped Patient MR 's breasts and groin
in his office during sessions.

41. Al of these factual allegations, except paragraphs
a., d., and f. have been proved.

42. Physicians are responsi ble for maintaining the
appropriate physician-patient relationship, a responsibility
each physician is responsible for understanding. This
rel ationship invol ves "boundari es” which the physician should
understand are not to be crossed.'® Engaging in the activities
listed in finding of fact 40 b. through c. and e. with MR
constituted the exercise of influence over MR wthin the
patient -physician relationship for the purpose of engaging a

patient in sexual activity.
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43. Trust plays a significant part in the physician-
patient rel ationship, and especially in the psychot herapi st-
patient relationship. According to George M Joseph, MD.,
whose testinony has been credited, trust "plays a very inportant
role, probably a prine role, primal inportant role. . . ."

44. There is also a difference in the "power"” of the
psychot herapi st and the patient. \While each has sone power,
according to Dr. Joseph, the

doctor, traditionally, is viewed as an
i ndi vidual with, obviously, nore of the
power .

He is the treating person. He is the one
getting paid. He is the one with the
knowl edge and the experience. And he is the
one directing the treatnent.

In addition to that, over tine in
psychot herapy, he acquires the power of the
patient's transference, which often pictures
himor her in a sort of parental role.

45. Because of the power a psychot herapi st has over a
patient, that power can be exploited to influence a patient to
cross the sexual boundary which the psychot herapi st shoul d
mai ntain. \Wen a psychot herapi st crosses that sexual boundary
and exploits a patient, the trust necessary to maintain a proper
psychot herapi st-patient relationship is destroyed, the patient

may becone traumati zed, and a patient with depressive illnesses

may experience an exacerbation of psychotic or mani c synptons.
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46. In this matter, due to the activities described in
finding of fact 40 b. through c. and e., Dr. Cruz violated the
proper psychot her api st -patient rel ationship, abused his power
over patient MR, exploited her for his own pleasure, destroyed
her trust in him and caused her enotional distress, nightnares,
sl eepl essness, confusion, and depression.

47. Dr. Cruz's sexual involvenent with MR constituted
the exercise of influence within a physician-patient
relationship for purposes of engaging a patient in sexual
activity and constituted sexual m sconduct in the practice of
medi ci ne.

48. Dr. Cruz's sexual involvement wwith MR, as found in
finding of fact 40 b. through c. and e., constituted the failure
to practice nmedicine with that [evel of care, skill, and
treatment which is recognized by a reasonably prudent simlar
physi ci an as bei ng acceptabl e under simlar conditions and
ci rcunst ances.

49 As to paragraph a., supra, while the evidence proved
that Dr. Cruz had MR visit his office once a nonth in order to
obtain a refill of the nedications he prescribed for her, the
evidence failed to prove that Dr. Cruz threatened to w thhold

her prescriptions if she refused to performoral sex on him?®
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G. Count Four; Dr. Cruz's Mdical Records.

50. According to Dr. Joseph, whose opinion'® with regard to
Dr. Cruz's nedical notes is accepted:

The physician's notes are at best only
partially legible to this reviewer. The
not es appear cursory, and generic. They
continually repeat ternms such as:
"Depressed, anxious, tense, despondent,
dej ect ed, hopel ess, | ow self-esteem sad,
hel pl essness. There appears to be little
reference in the notes to current life

i ssues, psychodynam cs or specific

nmedi cation effects.

Deposition Exhibit 2 to Respondent's Exhibit 8.

CONCLUSI ONS OF LAW

A. Jurisdiction

51. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Fl ori da Stat utes.

B. The Charges of the Adm nistrative Conpl aint.

52. In its Adm nistrative Conplaint, the Departnent has
alleged that Dr. Cruz: (a) exercised influence within a
pati ent - physician rel ati onship for purposes of engaging a
patient in sexual activity in violation of Section
458.331(1)(j), Florida Statutes (Count One); (b) violated the
express prohibition agai nst sexual m sconduct set out in Section

458. 329, Florida Statutes, and Florida Adm nistrati ve Code Rul e
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64B8- 9. 008 (Count Two); (c) failed to practice nedicine with
that | evel of care, skill, and treatnent which is recogni zed by
a reasonably prudent simlar physician as being acceptabl e under
simlar conditions in violation of Section 458.331(1)(t),
Florida Statutes (Count Three); and (d) failed to keep witten
medi cal records justifying the course of treatnent of MR, in
that his notes are partially illegible and/or are cursory and
generic, in violation of Section 458.331(1)(m, Florida Statutes
(Count Four).

53. Section 458.331(1), Florida Statutes, sets out grounds
for the discipline of physicians. |In pertinent part, the
foll owi ng acts constitute grounds for disciplinary action:

(j) Exercising influence within a
pati ent - physi cian rel ati onshi p for purposes
of engaging a patient in sexual activity. A
patient shall be presuned to be incapabl e of
giving free, full, and infornmed consent to
sexual activity with his or her physician.

(m Failing to keep legible, as defined
by department rule in consultation with the
board, nedical records that identify the
| i censed physician or the physician extender
and supervi si ng physician by name and
professional title who is or are responsible
for rendering, ordering, supervising, or
billing for each diagnostic or treatnent
procedure and that justify the course of
treatnent of the patient, including, but not
l[imted to, patient histories; exam nation
results; test results; records of drugs
prescri bed, dispensed, or adm nistered; and

20



reports of consultations and
hospi talizati ons.

(t) . . . the failure to practice
medi cine with that |evel of care, skill, and
treatment which is recognized by a
reasonably prudent sim/lar physician as
bei ng acceptabl e under simlar conditions
and circunst ances.

(x) Violating any provision of this

chapter, a rule of the board or departnent,

or a |lawful order of the board or departnent

previously entered in a disciplinary hearing

or failing to conply with a lawfully issued

subpoena of the departnent.

54. In support of the allegation that Dr. Cruz viol ated

Section 458.331(1)(x), Florida Statutes, the Departnent alleged
that he violated Section 458.329, Florida Statutes, and Florida

Adm ni strati ve Code Rul e 64B8-9. 008.

C. The Burden and Standard of Proof.

55. The Departnent seeks to inpose penalties against
Dr. Cruz through the Admi nistrative Conplaint that include
suspensi on or revocation of his |icense and/or the inposition of
an admnistrative fine. Therefore, the Departnent has the
burden of proving the specific allegations of fact that support
its charges by clear and convincing evidence. 8458.331(3), Fla.

Stat. See al so Departnent of Banking and Fi nance, Division of

Securities and I nvestor Protection v. Gborne Stern and Co., 670
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So. 2d 932 (Fla. 1996); Ferris v. Turlington, 510 So. 2d 292

(Fla. 1987); and Pou v. Departnent of Insurance and Treasurer,

707 So. 2d 941 (Fla. 3d DCA 1998).
56. What constitutes "clear and convincing" evidence was

descri bed by the court in Evans Packing Co. v. Departnent of

Agriculture and Consuner Services, 550 So. 2d 112, 116, n. 5

(Fla. 1st DCA 1989), as foll ows:

[C]l ear and convi nci ng evi dence
requires that the evidence nmust be found to
be credible; the facts to which the
Wi tnesses testify nmust be distinctly
remenber ed; the evidence nust be precise and
explicit and the wi tnesses nust be | acking
in confusion as to the facts in issue. The
evi dence nust be of such weight that it
produces in the mnd of the trier of fact
the firmbelief or conviction, wthout
hesitancy, as to the truth of the
al | egati ons sought to be established.
Slomowitz v. Wl ker, 429 So. 2d 797, 800
(Fla. 4th DCA 1983).

See also In re Graziano, 696 So. 2d 744 (Fla. 1997); In re

Davey, 645 So. 2d 398 (Fla. 1994); and Wal ker v. Florida

Depart nent of Busi ness and Professional Regul ati on, 705 So. 2d

652 (Fla. 5th DCA 1998) (Sharp, J., dissenting).

D. The Departnent's Proof; Sexual O fenses.

57. The Departnent alleged, in support of Counts One
t hrough Three, which relate to Dr. Cruz's sexual relationship

with MR, that Dr. Cruz did the foll ow ng:
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a. Demanded oral sex fromPatient MR
under threat of w thholding her
prescriptions;

b. Engaged in sexual intercourse with
Patient MR ;

c. Masturbated in Patient MR 's presence;

d. Invited Patient MR to engage in sexua
relations with himand a third party;

e. Asked for naked photographs of Patient
MR ; and/or

f. Goped Patient MR 's breasts and groin
in his office during sessions.

58. Al of these factual allegations, except paragraphs
a., d, and f. were proved by the Departnment clearly and
convi nci ngly. *’

59. The acts which the Departnent alleged and proved that
Dr. Cruz committed with MR constitute a violation of Section
458.331(1)(j), Florida Statutes, as alleged in Count One of the
Admi nistrative Conplaint. Dr. Cruz exercised influence over
MR wthin the physician-patient relationship for purposes of
engagi ng her in sexual activity.

60. The acts which the Departnent alleged and proved t hat
Dr. Cruz commtted with MR also constitute a violation of
Section 458.331(1)(x), Florida Statutes, as alleged in Count Two
of the Adm nistrative Conplaint, in that his actions constitute
a violation of Section 458.329, Florida Statutes, and Florida

Adm ni strati ve Code Rul e 64B8-9. 008.
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61. Section 458.329, Florida Statutes, provides the
fol | ow ng:

The physician-patient relationship is
founded on nutual trust. Sexual m sconduct
in the practice of nedicine neans violation
of the physician-patient relationship

t hrough whi ch the physician uses said
relationship to induce or attenpt to induce
the patient to engage, or to engage or
attenpt to engage the patient, in sexual
activity outside the scope of the practice
or the scope of generally accepted

exam nation or treatnment of the patient.
Sexual m sconduct in the practice of
medi ci ne i s prohibited.

62. Florida Adm nistrative Code Rul e 64B8-9.008, provides
the following, in pertinent part, with regard to "sexua
m sconduct ":

(1) Sexual contact with a patient is
sexual m sconduct and is a violation of
Sections 458.329 and 458.331(1)(j), F.S.

(2) For purposes of this rule, sexua
m sconduct between a physician and a patient
includes, but it is not limted to:

(a) Sexual behavior or involvenent with a
patient including verbal or physical
behavi or whi ch

1. My reasonably be interpreted as
romantic involvenment with a patient
regardl ess of whether such invol venent
occurs in the professional setting or
outside of it;

2. May reasonably be interpreted as

i ntended for the sexual arousal or
gratification of the physician, the patient
or any third party; or
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63.

3. May reasonably be interpreted by the
patient as being sexual.

(3) Sexual behavior or involvenent with a
pati ent excludes verbal or physical behavior
that is required for nedically recognized
di agnostic or treatnent purposes when such
behavior is perforned in a manner that neets
the standard of care appropriate to the
di agnostic or treatnent situation.

(4) The determ nation of when a person is
a patient for purposes of this rule is made
on a case by case basis with consideration
given to the nature, extent, and context of
t he professional relationship between the
physi cian and the person. The fact that a
person is not actively receiving treatnment
or professional services froma physician is
not determ native of this issue. A person
is presunmed to renmain a patient until the
pati ent physician-relationship is
t er m nat ed.

(7) A patient’s consent to, initiation
of , or participation in sexual behavior or
i nvol venent with a physician does not change
the nature of the conduct nor lift the
statutory prohibition.

The acts of sexual conduct which Dr. Cruz has been

proven to have commtted with MR constitute prohibited sexua

m sconduct as prohibited and defined in Section 458.329, Florida

St at ut es,

and Florida Adm nistrati ve Code Rul e 64B8-9. 008.

These violations, in turn, constitute a violation of Section

458.331(1)(x), Florida Statutes.
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64. Finally, turning to the allegation that Dr. Cruz
vi ol ated Section 458.331(1)(t), Florida Statutes (hereinafter
referred to as the "Standard of Care"), as alleged in Count
Three of the Adm nistrative Conplaint, it is not clear whether
the determ nation of whether a physician has violated the
Standard of Care, which previously clearly required a finding of
fact to be made by this forum is a question of |aw solely
wi thin the province of the Board of Medicine (hereinafter
referred to as the "Board") to decide. By operation of
| egi sl ation enacted during the 2003 session of the Florida
Legi slature, effective Septenber 15, 2003, prior the concl usion
of the formal hearing in this case, "[t]he determ nation of
whet her or not a |icensee has violated the |aws and rul es
regul ating t he profession, including a determ nation of the
reasonabl e standard of care, is a conclusion of law to be
determned by the board . . . and is not a finding of fact to be
determ ned by an adm nistrative |aw judge." See Ch. 2003-416,
Laws of Florida 2003, Ch. 2003-416, at 8 20 (amendi ng Secti on
456. 073(5), Florida Statutes (2002)).

65. The foregoing | egislative change suggests that there
is no longer any need for an admnistrative |aw judge to decide
the factual question of whether a physician violated the

Standard of Care. The follow ng change in Section
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458.331(1)(t), Florida Statutes, however, suggests that such
findings are to be made:

oo A recommended order by an

adm ni strative |law judge or a final order of
the board finding a violation under this

par agr aph shal |l specify whether the |icensee
was found to have commtted "gross

mal practice," "repeated mal practice,"” or
"failure to practice nmedicine with that
| evel of care, skill, and treatnment which is

recogni zed as bei ng acceptabl e under simlar

condi tions and circunstances,” or any

conbi nation thereof, and any publication by

t he board nust so specify.
Thi s | anguage specifically requires an adm nistrative
| aw judge to decide the issue despite the | anguage
quoted in paragraph 64.

66. Despite the confusion over the role of the

adm nistrative law judge in a case such as this, where one of
the ultinmate i ssues to be decided is whether a physician has
violated the Standard of Care, neither of the parties in this
case have argued that the change in the | aw quoted in paragraph
64 requires any change in the manner in which they presented
their evidence, the manner in which the hearing should be
conducted, or the appropriate content of this Recormended Order.
By their statenents and actions at hearing, and in their
proposed orders, both parties have agreed that the nature of the

evi dence to be offered and considered in this case, and the

findings to be based thereon, should not be limted by the
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above-quoted changes to the determ nati on of whether the
St andard of Care has been viol at ed.

67. It is, therefore, concluded that the acts which the
Departnent all eged and proved that Dr. Cruz commtted with MR
constitute a violation of the Standard of Care as alleged in
Count Three of the Admi nistrative Conpl aint.

E. The Departnent's Proof; |nadequate Records

68. Count Four of the Adm nistrative Conplaint alleges
that Dr. Cruz's records concerning his treatnent of MR were
i nadequate, in violation of Section 458.331(1)(m, Florida
Statutes, "in that his notes are partially illegible and/or are
cursory and generic."

69. Based upon the testinony of Dr. Joseph, this charge
has al so been proved.

F. The Appropriate Penalty.

70. In determning the appropriate punitive action to
recommend to the Board in this case, it is necessary to consult

the Board's "disciplinary guidelines,” which inpose restrictions
and limtations on the exercise of the Board's disciplinary

authority. See Parrot Heads, Inc. v. Departnent of Business and

Prof essi onal Regul ation, 741 So. 2d 1231 (Fla. 5th DCA 1999).

71. The Board's guidelines are set out in Florida

Adm ni strative Code Rule 64B8-8.001 (hereinafter referred to as
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the "Disciplinary Guidelines"), which provides, in part, the
fol | ow ng:
(2) Violations and Range of Penalties.

I n i nmposing discipline upon applicants and

| icensees, in proceedings pursuant to

Section 120.57(1) and (2), F.S., the Board

shall act in accordance with the foll ow ng

di sci plinary guidelines and shall inpose a

penalty within the range correspondent to

the violations set forth bel ow

72. The Disciplinary Cuidelines provide the follow ng
recommended penalties for the conm ssion, between Novenber 4,
1993, and Decenber 28, 1999, of a first offense violation of the
provi sions at issue in this case:

a. Section 458.331(1)(j), Florida Statutes, violation:
"Fromone (1) year suspension to revocation . . . and an
adm ni strative fine from $250.00 to $5, 000. 00";

b. Section 458.331(1)(t), Florida Statutes, violation:
"Fromtwo (2) years probation to revocation . . . and an
adm ni strative fine from $250.00 to $5, 000. 00";

c. Section 458.331(1)(x), Florida Statutes, violation:
"Froma reprimand to revocation . . . and an adm nistrative fine
from $250. 00 to $5, 000. 00"; and

d. Section 458.331(1)(m, Florida Statutes violation:
"Froma reprimand . . . or two (2) years suspension followed by

probation, and an administrative fine from $250.00 to

$5, 000. 00. "
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73. The Disciplinary Guidelines provide the follow ng
recommended penalties for the comm ssion, after Decenber 28,
1999, of a first offense violation of the provisions at issue in
this case:

a. Section 458.331(1)(j), Florida Statutes, violation:
"Fromone (1) year suspension and a reprinmnd and an
adm ni strative fine of $5,6000.00 to revocation . . . and an
adm ni strative fine of $10, 000.00";

b. Section 458.331(1)(t), Florida Statutes, violation:
"Fromtwo (2) years probation to revocation . . . and an
adm nistrative fine from $1,000.00 to $10, 000. 00";

c. Section 458.331(1)(x), Florida Statutes, violation:
"Froma reprimand to revocation . . . and an adm nistrative fine
from $1, 000. 00 to $10, 000. 00"; and

d. Section 458.331(1)(m, Florida Statutes violation:
"Froma reprimand . . . or two (2) years suspension followed by
probation, and an adm nistrative fine from $1,000.00 to
$10, 000. 00. "

74. Florida Adm nistrative Code Rule 64B8-8.001(3)
provides that, in determ ning the appropriate penalty, the
foll ow ng aggravating and mtigating circunstances are to be
taken i nto account:

(3) Aggravating and Mtigating

Circunstances. Based upon consideration of
aggravating and mtigating factors present
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in an individual case, the Board may deviate
fromthe penalties recomended above. The
Board shall consider as aggravating or
mtigating factors the foll ow ng:

(a) Exposure of patient or public to injury
or potential injury, physical or otherw se:
none, slight, severe, or death;

(b) Legal status at the tine of the

of fense: no restraints, or |egal
constraints;

(c) The nunber of counts or separate

of f enses establ i shed;

(d) The nunber of tinmes the sane offense or
of fenses have previously been comm tted by
the |licensee or applicant;

(e) The disciplinary history of the
applicant or licensee in any jurisdiction
and the length of practice;

(f) Pecuniary benefit or self-gain inuring
to the applicant or licensee;

(g) The involvenment in any violation of
Section 458.331, F.S., of the provision of
control |l ed substances for trade, barter or
sale, by a licensee. In such cases, the
Board will deviate fromthe penalties
recommended above and i npose suspensi on or
revocation of |icensure.

(h) Any other relevant mtigating factors.

75. Having carefully considered the facts of this natter
in light of the provisions of Florida Adm nistrative Code Rule
64B8-8.001, it is concluded that Dr. Cruz's license to practice
medicine in the State of Florida should be revoked.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is
RECOMVENDED t hat the a final order be entered by the Board

of Medicine finding that Jose Anibal Cruz, MD., has violated

31



Sections 458.331(1)(j), (m, (t), and (x) (by violating Section
458. 329, Florida Statutes, and Florida Adm nistrative Code Rul e
64B8-9.008) as alleged the Adm nistrative Conplaint; and
revoking Dr. Cruz's license to practice nedicine.

DONE AND ENTERED this 15th day of April, 2004, in

Tal | ahassee, Leon County, Florida.

LARRY J. SARTI N

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwmwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 15th day of April, 2004.

ENDNOTES

'/ The following are the | egal conclusions reached in
the April 18, 2003, Order:

1. First, it is clear that any individual
may assert his or her Fifth Amendnent
Privilege in order to avoid being a w tness
agai nst oneself in a crimnal matter. It
does not appear that there is any reasonabl e
fear that any of the questions posed to
Respondent in this case, if answered, would
expose Respondent to crimnal prosecution or
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convi ction, or has Respondent asserted any
argunent to the contrary;

2. Second, in addition to the right to
assert a Fifth Amendnent Privilege in order
to avoid being a witness against oneself in
a crimnal matter, the Privilege may al so be
asserted in "proceedings 'penal' in nature
in that they tend to degrade the
i ndi vi dual ' s professional standing,
prof essi onal reputation or livelihood."
State ex rel. Vining v. Florida Real Estate
Conmi ssi on, 281 So. 2d 487, 491 (Fla. 1973).
This case is a penal proceeding, the nature
of which coul d degrade Respondent's
pr of essi onal standi ng, professional
reputation or livelihood and, therefore,
Respondent can assert his Fifth Anendnent
Privilege in refusing to answer questions
which would tend to "incrimnate" himin
this matter. He cannot, however,
selectively assert the Privilege and answer
only selective questions, which he has
chosen to do here, and then, after having at
| east partially thwarted Petitioner's
di scovery efforts, expect to testify freely
at the final hearing. Again, Respondent has
not asserted any argunent to the contrary;

3. Thirdly, the Vining decision does not
support the notion that the Fifth Amendnent
Privil ege may be asserted where a respondent
fears that the answers given in one
adm ni strative proceedi ng or civil
proceedi ng may | ead to anot her proceedi ng of
a penal nature that may tend to degrade the
i ndi vi dual ' s professional standing,
prof essi onal reputation or livelihood. In
ot her words, even Respondent has asserted
the Privil ege because he fears that the
answers he gives in this case may |lead to
further adm ni strative charges, not now
bei ng pursued or contenplated by Petitioner.
Vi ni ng does not extend his right to assert
his Fifth Amendnent Privilege to questions
otherwise relevant to this matter
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Respondent may not, therefore, assert the
Privilege in refusing to answer any of the
guestions posed to himduring the March 25,
2003, portion of his deposition because of a
fear that other adm nistrative charges may
be pursued agai nst himby Petitioner; and

4. Finally, there may be a circunstance
where a respondent may assert a Fifth
Amendnent Privilege to answer only those
guestions concerning "WIIliams-Rule"
evidence, as asserted by Respondent at the
final hearing, but this is not such a case.
None of the questions for which Respondent
asserted his Privilege can reasonably be
construed to apply to WIlians-Rul e
evi dence. For exanple, the Adm nistrative
Conplaint in this case alleges that
Respondent "woul d enter his office, |ock the
door behind him and begin to grope at
Patient MR 's breasts and groin." He was
asked the foll owi ng question during his
deposition to which he asserted a Fifth
Amendnent Privilege: "Have you ever used
the lock on the door to your office?" Wile
it is not inpossible that follow up
gquestion, assum ng Respondent answered "yes"
to this question, could | ead to questions
that only relate to WIIlianms-Rul e evi dence,
this question does not seek to elicit
anything other than a fact that is clearly
inissue in this mtter. Wile Respondent
may assert his Fifth Amendnent Privilege to
this question, with probable sanctions for
doi ng so being inposed, he may not due so
because he believes it relates sonehow to
W liams-Rule evidence. While only one
gquestion has been quoted is this paragraph,
t he concl usion about this question applies
to all of the questions for which Respondent
asserted a Fifth Arendnment Privil ege.

No final ruling was entered on Petitioner's Mdtion to
Precl ude Respondent's Testinony or Mdtion in Limne. Respondent
ultimately decided not to testify at the final hearing and,

t her ef or e,

the Motion was consi dered noot.
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3/ Dr. Cruz is not board certified in psychiatry.

% Dr. Cruz's office at Manm Beach is located within a | ower
soci oeconom ¢ nei ghborhood. Dr. Cruz's patients generally
reflect the area in which he practices.

°/  \Wile under his care, Dr. Cruz prescribed a number of
medi cations for MR, including Eskalith, Klonopin, Xanax,
Paxil, Floricet, Imtrex, Buspar, Prilosec, Flexeril, and
Restoril. According to Dr. Joseph, while he considered Dr.
Cruz's nedical treatnent of MR "questionable,” it did not
violate the standard of care proscribed by Section
458.331(1)(t), Florida Statutes:

3. The subject can be considered to have
nmet the standard of care in his managenent
of this patient fromthe clinical
standpoint. Patients with Bipolar D sorder
of m xed type may present with nultiple
synptons and require various psychotropic
nmedi cations. | question the justification
for the (high) dosing of the

benzodi azepi nes, but there are tines when
such nedi cations are of value if judiciously
used and supervi sed.

8. The subject prescribed doses of

benzodi azepi nes, which increase over tine.
He begins with Xanax 0.25ng bid and proceeds
to a level of Xanax 2ng tid. This higher
dose |l evel is questionable in such a
patient. The prescription of analgecis such
as Toradol and Fioricet while technically
not outside the standard of care are in ny
opi ni on questi onabl e.

The evidence in this case, therefore, failed to prove that Dr.
Cruz violated Section 458.331(1)(t), Florida Statutes, by his
medi cation prescription to MR  The evidence |likewise failed to
prove that MR was "addicted" to Xanax as suggested by the
Departnent. MR 's testinony in this regard is insufficient to
make such a finding.
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®/  The evidence failed to prove whether MR 's roomwas actually
nmonitored at any tinme pertinent to this matter.

‘I At the times relevant, it was the practice of Dr. Cruz's
office to see patients on a first cone, first service, basis,
even though they had made an appointnent. Patients who called
to make an appoi ntnment for a particular day, therefore, knew

t hey woul d not be guaranteed a particular tine. MR would cone
to the office, sign in, and then be seen by Dr. Cruz when her
nane was called. This neant that the sign-in tinmes on

Dr. Cruz's appoi ntnment books do not necessarily correspond to
the tinmes when MR was actually seen by him

8/ No identification was required for patrons who did not rent
for the night. Only patrons who rented a room for the night
were required to produce a driver's license, the nunber of which
was noted on the registration card. Because Dr. Cruz rented for
| ess than a night, he was not asked to supply anything to verify
t he nane he used to register.

°/  Dr. Cruz has suggested that, given the alleged different
boundari es between physicians and patients in the Hispanic
communi ty of south Florida, as conpared with other areas of the
State, that sinply giving noney to a patient in an effort to
help a patient in need was not inappropriate. The evidence in
this case proved, however, that the noney offered by Dr. Cruz to
MR was not sinply a matter of an effort to help a patient, but
part of his nore intimate sexual relationship with MR

19/ The tel ephone which MR owned was a type that required her
to purchase "m nutes" which could then be used to nake and
recei ve tel ephone calls. The particular service MR used
recorded the nunber called fromMR 's phone, but at the tines
rel evant, did not record the tel ephone nunber of any incom ng
calls. For an incom ng tel ephone call, the record of MR "'s
phone recorded the tinme that was used up taking the incom ng
call and sinply listed her tel ephone nunber as both the
originating nunber and the receiving nunber

1) Again, providing noney for MR 's phone was not an
accept abl e boundary crossing, but was an i nappropriate boundary
violation. Dr. Cruz gave MR phone noney to further their
sexual relationship, not out of sone charitable notivation.

127 MR 's tel ephone was used tw ce on August 16, 2001: one
call was to tel ephone information and the other call, which
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occurred between 12:36 p.m and 12:40 p.m, was recorded by her
t el ephone-service provider with her own tel ephone nunber as the
nunber receiving the call and the nunber fromwhich the call was
originated. This is consistent with how incom ng tel ephone
calls were recorded at that tinme and corroborates MR 's
testinmony that she received a call fromDr. Cruz that day while
at lunch.

Al t hough the investigators did not hear who MR was speaki ng
to, one of the investigators, who is fluent in Spanish,
overheard MR say in Spanish that she woul d neet the person she
was speaking with at the normal place, referring to the Gocery
Store.

13/ The investigators had been instructed by MR 's attorney not
to allow MR to enter the notel roomwth Dr. Cruz.

4 Dr. Cruz offered testinmony and a proffer concerning cul tural
di fferences with respect to the provision of nedical care in the
comunity of Mam, specifically the H spanic community. The
testinmony and proffer were to the effect that, because of these
cultural differences, patients may view their physician and the
appropri ate patient-physician interaction differently. This
testinmony and the proffer, which the Departnent stipul ated woul d
be the testinony of those w tnesses who were not called due to
the cunul ative nature of their testinobny, was not persuasive and
has been rejected as a basis for any finding of fact contrary to
the findings made in this Reconmended Order.

15/ The evidence also failed to prove clearly and convincingly
that, although Dr. Cruz increased MR 's prescription of Xanax
bet ween January of 1994 and May of 2001, that she becane both
physi cally and psychol ogi cally dependent on Xanax as alleged in
par agraph 10 of the Adm nistrative Conpl aint.

16/ \Vhile it is true that Dr. Joseph agreed that Dr. Cruz's
nmedi cal notes did not constitute a "violation of the standard of
care," the Departnent has alleged that Dr. Cruz's notes violate
Section 458.331(1)(m, Florida Statutes, and not Section
458.331(1)(t), Florida Statutes. Dr. Cruz's argunment on this
point in his post-hearing submttal is, therefore, not relevant.
Y Inits post-hearing submittal, the Departnent has all eged
ot her "facts" were proven that support the conclusion that he is
guilty of the first three counts of the Administrative

Conmpl aint. Those facts, however, not having been specifically
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all eged in support of the charges against Dr. Cruz, cannot form
the basis for any finding of a disciplinable violation. See,
e.g., HamIlton v. Departnment of Busi ness and Prof essi onal

Regul ation, 764 So. 2d 778 (Fla. 1st DCA 2000); Lusskin v.
Agency for Health Care Adm nistration, 731 So. 2d 67, 69 (Fla.
4t h DCA 1999); Cottrill v. Departnent of Insurance, 685 So. 2d
1371 (Fla. 1st DCA 1996); Kinney v. Departnent of State, 501 So.
2d 129 (Fla. 5th DCA 1987); and Hunter v. Departnent of

Pr of essi onal Regul ation, 458 So. 2d 842 (Fla. 2nd DCA 1984).
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this recormended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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